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Foreword

The agreement on the Swiss banks’ code of conduct with regard to the exercise of due diligence (CDB),
whichhas existed since 1977, is normally revised on a five-year cycle. The current version was
comprehensively revised from 2012 to 2015 in terms of form and content, and the provisions were
adaptedin line with international standards, primarily the FATF Recommendations as revisedin 2012.
The revised CDB entered intoforce on 1 January 2016 as CDB 16.

The revision of the FATF Recommendations and the legislative changes resulting from the revision of
AMLA madeit necessary tointroduce new concepts and provisions, mainly with regard to establishing
the identity of beneficial owners. The new term “controlling person” has also been added in this
context,and a new Form K has been created for establishing theidentity of the controlling person of
operating legal entities, partnerships, foundations and trusts not quoted on the stockexchange. Forms
K (controlling person), | (insurance wrapper) and S (foundation) are now appended to the CDBin
addition to thefamiliar Forms A and T. It was decided that Form R would not be included in this version
of the CDB.

The provisions on the prohibition of active assistancein theflight of capital, tax evasion and similar acts
remain in place.

The procedural and organisational provisions have also been revised. An abbreviated process has been
introduced. The arbitration procedure has been kept.

The revision alsoinvolved a redesign of the CDB's structure, with the text split into chapters, sections
and articles for an improved overview.

Following the revision of the CDB text, amendments and additions have also been made to this
commentary.
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Chapter 1: Introduction

The CDB establishes a minimum regulatory standard, leaving its signatories free to devise stricter
regulations on specific points. Some provisions deliberately allow for certain flexibility and so make it
possibleto apply the CDB using a risk-based approach.

The CDB must be read subject to regulations and provisions relating to taxation, such as the FATCA Act,
double taxation treaties and agreements on the automatic exchange of information (AEQI).

CDB 161is availablein English, French, German and Italian. In the event of any material discrepancy
between different language versions, the German version takes precedence.

Art.1 Scope

Unless otherwise noted, the CDB and commentary relate to all banks and securities dealers, even if only
one term is used in thetext for convenience.

Art.2 Relationship to other rules

AMLO-FINMA, and not the CDB, sets out when and how the background of business relationships and
transactions involving higherrisks is to be investigated and the special investigation duties in this
regard.

The entry intoforce of AMLO-FINMA on 1 January 2016 rendered the existing special requlations for
identifying clients in credit card transactions obsolete. Thereferencein Art. 2 para. 3 therefore relates
only to the correspondingrules in the revised AMLO-FINMA.

If the bank is activein theleasing business, it may apply the provisions of the SRO/SLV self-regulatory
rules directly for theleasing transactionandis not subject to CDB 16 in this area.
Art.3 Commentary on this code of conduct

The commentary on the CDB is published by the SBA as an aid to interpretation for banks, CDB bodies
and audit firms, but it does not form part of the CDB.
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Chapter 2: Verifying the identity of the contracting
partner

Section 1 General provisions

Art.4 Verifying the identity of the contracting partner

The duty to verify the contracting partner's identity applies as soon as a business relationship s
established, i.e.as soonas bookings can be made tothe account orsecurities accountin question.

In accordance with the practice of the supervisory board, all account holders must be identified for
joint accounts, unless an exception applies.

In the case of collective accounts and collective safekeepingaccounts used to manage a company's
employee share ownership schemes, only the company must be identified, provided the ownership
rights are booked to a collectiveaccount or collective safekeepingaccountinthe company’s name.

The term “securities” is defined in Art. 2 letter b FMIA as meaning standardised certificated and
uncertificated securities, derivatives and intermediated securities, which are suitable for mass trading.
The term “transactions”refers to what Art. 1 SESTA calls “professional tradingin securities”.

Refer to Art. 2 letter b AMLO-FINMA fora definition of cash transactions. They includeall transactions
involving cash and cash equivalents, in particularcurrency exchange, the purchase and sale of precious
metals, the sale of traveller's cheques, cash payment of bearer securities, medium-term notes and
bonds and the cashing of cheques, provided these transactions are not booked to an existing client
account.

In accordance with the practice of the supervisory board, cash deposits and withdrawals in connection
with accounts/savings books at anotherbankare regarded as cash transactions, evenifthe other bank
is the parent company (see Activity Report 2005-2010, V.1.2.11 p. 22). However, Art. 19 remains
applicable. The supervisory board has also determined “that the decisive criterion for a financial
transactionto be categorised as a cash transaction is not that thereis cash settlement (in the sense of
the physical receipt or handing over of an asset).”Rather, the distinctive feature of a cash transactionis
thatitisan ad hoc service thatis not a permanent business relationship. “Accordingly, cash transactions
are transactions thatare not settled via an existing account of the client and do not give rise to any
further relationship between the client and the bank, with the result that there is no documentation
which would enable the client to be identified or the origin and subsequent movements of the assets
presented to be reconstructed.” (see Activity Report 2005-2010, V.1.2.15 p. 23f.).

Finally, the supervisory board states “thata cash transaction[...Jis alsoa cash transaction whenit is
executed by an existing client. The fact that the client has already been identified at an earlier pointin
time means that the client does not need to be identified again. Nevertheless, a declaration of
beneficial ownershipmust be obtainedin every case.” (see Activity Report 2005-2010, V.1.2.16 p. 24).

Exchanging cashfor other denominations in the same currency alsofalls under the definition of cash
transactions. In practice, anyone carrying out a cash transaction over the counter must be identified as
a contracting partner.

Capital market transactions, specifically transactions to place securities with investors (e.g. the selling
shareholder in initial public offerings) and cases in which the bank acts as paying agent and/or issueror
in a similar function, do not constitute trading transactions forthe purposes of Art. 4 para. 2 letterf.

A person who has been correctly identified in connection with an existing business relationship does
not have to be identified again when extending the business relationship with the bank. In accordance
with the practice of the supervisory board, this also applies if the CDB requirements for client
identification have been tightened up in the meantime. However, the initial identification must have
been carried outin accordance with the Agreement on due diligence in force at the time (see Activity
Report 2005-2010, V.1.2.10p. 21). Persons who have been validly identified and whose business
relationships are subsequently closed must be identified again when establishing a new business
relationship with the bank. This rule does not apply to business relationships terminated by the bank
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(“forced exit”) which subsequently have to be reactivated because the transferred assets arereturned
(e.g.due toinsufficient orincorrect paymentinstructions ora chequeissued by the bank not being
cashed). Insuch cases, the process of verifying theidentity of the contracting partnerand establishing
the identity of the beneficial owner does not have to be repeated. However, suchreactivated accounts
must be blocked for all further incoming transactions.

If a person’s identity has been verified in connection with an existing business relationshipand a
correct formal identification has already been carried out, the person need not be identified again
when establishinga new business relationship. However, simply checking theidentity as outlinedin
Art. 15 is not sufficient to obviate the need for identificationfor a separate business relationship.

The term “correct” relates to the duties of due diligence which applied when the business relationship
was established. The person is thus deemed to have been correctly identified if the provisions of the
CDB which applied when the business relationship was established, or alternatively the current
provisions of the CDB, were observed (lex mitior principle).

The decision that the identity need not be verified again does not haveto be specially documented.
The duty to ensurethat procedures are documented under Art.44 is met if the documentation shows
that the person has already been identified (e.g. if the identification documents are held by the bank or
in the bank’s system). Any duty to repeat under Art. 46 applies notwithstanding.

In the case of credit relationships, three types of credit can essentially be distinguished: the (bilateral)
credit transaction, the syndicated loan and the sub-participationin syndicated loans.

e (Bilateral) credit transactions are generally a type of financial service covered by AMLA, as they entail
the risk of the proceeds of crime being used to pay interest andrepay the loan. The supervisory
board has confirmed that the CDB applies to credit relationships (see Activity Report 1995-1997, C.1.i
p. 12). With regard to a borrower, the bank is therefore subject to the due diligence requirements
concerningidentifying the contracting partnerand establishing the identity of the controlling
person and/or beneficial owner.

e Since asyndicatedloan essentially involves the same set of circumstances as with the (bilateral)
credit relationships mentioned (direct contractual relationship between theindividual bank and the
borrower), this type of transactionis also subject to AMLA. Accordingly, the CDB applies here too.
This applies both to business transactions in which the bank is leader of the consortiumandto
thosewhere it is merely a participant.

e Subsequent participations /sub-participations inloans or bilateral credit transactions are a different
situation. They can comeabout (1.) if the subsequently joining lender accedes to the credit
agreement, where thisis provided for in the agreement or the borrower consents to it (giving rise to
the syndicated loan situation described above), or (2.) through the conclusion of a sub-participation
agreement between thelender and the acceding party, with the original lender assigningall claims
under the credit agreement to the acceding party to the extent of the sub-participation by means of
a separate declaration (if such assignmentis not notified to the borrower during the term of the
agreement, this constitutes a “tacit”assignment),or (3.) through the conclusion of a sub-
participation agreement and without partial assignment of the claim arising out of theloan. Itis
possiblefor theacceding party to participatein the credit relationship on a pro rata basis (and so to
receive the interest/margins/fees flowing from the credit agreement ona pro rata basis from the
lender), or for the sub-participant to participate only in the event of a loan default (and receive a
portion of the margin from thelender in exchange for this “credit insurance”). In scenarios 2 and 3
there is no direct contractualrelationship to the borrower and thus no direct business relationship.
Accordingly, noformal identification of the borrower and no clarification of the beneficial owner /
controlling person are required.

Art.5 Bearer savings books

The existing rule whereby no new bearer savings books may be opened has been retained. Existing
bearer savings books must be cancelled thefirst time they are physically presented.
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Art.6 Duty of identification irrespective of minimum thresholds

Art.6 para. 1 specifies a duty to identify even below the minimum thresholds under Art. 4 para. 2 letters
fand g (CHF 25,000 in each case) if there is an attempt to avoid identification by spreading an amount
across anumber of transactions (so-called “smurfing”).

Art 6. para. 2 also states that the minimum thresholds under Art. 4 para. 2 letters f and g are immaterial
if there is a suspicion that assets are connected with money laundering or the financing of terrorism.
This mustbe a suspicion that assets are derived from any of the sources set outin Art.9 para. T AMLA.
Thisis the case when assets are connected toa criminal act under Art. 305°* of the Swiss Criminal Code
(SCQ), derived from a felony under Art. 10 para. 2 SCC or a qualified tax offence under Art. 305

point 1°5 SCC, controlled by a criminal organisation under Art. 260 SCC or used tofinanceterrorism
under Art. 2609 nara, 1 SCC.

Art.7 Information to be documented

The new international requirements and the resulting obligations to investigate mean that banks must
havereliable information about their business relationships and contracting partners. The existing list of
information to be documented has been reformulated to make it clearer and thus provide a good basis
for more in-depth investigations.

The provision on documenting the domicile address of natural persons has been made more precise in
that the domicile address provided by the contracting partner must be the actual domicile address. In
accordancewith Art. 23 of the Swiss Civil Codeit is to be assumed that this is where the contracting
partner resides with the intention of settling.

If the contracting partneris a legal entity, the actual registered office address must be documented.
The actualregistered office can be determined first and foremost from the documentation (usually a
Commercial Registerextract) provided by the contracting partnerfor identification purposes.
Alternatively, the bank may document the place from whichthelegal entity is managed as the actual
registered office. In practice, a legal entity is managed from the place which is economically and
practically most central toits activities orwhere its executive management is based. The decisive factor
here is the management of ongoing activities in line with its purpose. If more than one place is
identified, the main place of executive management takes precedence (see also Federal Supreme Court
Decision 2C_1086/2012).

In some countries dates of birth and (domicile) addresses are not customarily used, so banks cannot
obtainand document them. To clarify that the CDB has not been violated, the CDB releases banks from
the obligation to document this information in such cases.

As regards documenting the actualdomicile address or registered office, the bank canin principle rely
on the information provided by the contracting partner. Under therisk-based approach, the bank only
has to carry out more in-depth investigations if there are obvious discrepancies.

Since a photocopy of the officialidentification document has to be retained for natural persons, the
photocopy itselfacts as the means of identification and this does not need to be documented
additionally. If a natural person has more than one nationality, it is sufficient to keep a copy of just one
officialidentification document. Any other nationalities do not need to be documented in writing.

Under the CDB system, theduty to keep a complete identification file applies to contracting partners
with whom a business relationshipis actually established (see Art. 4).

Art.8 Identification by other appropriate means

This provision deals with exceptional cases where a contracting partnercannot be identified in the
prescribed manner because the required documents are not obtainable. In such situations, the bank
has reasonable scope to exercise its own discretion in procuring other documents which are suitable
foridentification purposes and filing these. The bank must placea memorandum on file explaining the
reasons for the exception.

Art. 8 applies mutatis mutandis to checking the identity of persons establishing business relationships
(Art. 15).
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Section 2 Natural persons

Art.9 Identification on a face-to-face meeting

The term “face-to-face meeting” used in Art. 9 means that there was personal contact betweenthe
clientand the bank representative and that identification was performed on this occasion. This
personal contact cantake place at the bank’s offices or elsewhere.

The copy of the officialidentification document does not have to be made at the time the contracting
partner is identified. If a copy of an identification document is made before the face-to-face meeting
between the contracting partnerand the bank, it must be verified with the original document at the
latest during the face-to-face meeting. If the copy is not produced until after the face-to-face meeting,
the provisions onidentification when a business relationshipis established by correspondence (Art. 10)
apply. See also in this connection the commentary on the duty to document procedures under Art. 44.

A copy of an identification document does not necessarily have to be made usinga photocopier. It can,
forexample, be photographed or scanned, with a copy added to the client file, provided the
contracting partner's personal details and face are clearly visible.

Art.9 does not provide an exhaustive list of permitted identification documents. The decisionas to
which documents to accept remains within the authority and discretion of the individual banks. This
leaves the banks free to deal with specific situations as appropriatein keeping with a risk-based
approach. The decision as to how to deal withidentification documents that have expired also remains
within the authority and discretion of the individual banks.

Only official identification documents containing a photograph of the identified person are permitted,
and theidentified person mustin principle be recognisable in the photograph on the copy. Since it is
not technically possible to producea copy of certain identification documents on which the
photograph of the holder is recognisable (for example becausethe document contains features
designed to combat forgery that prevent the photograph from being reproduced), the rule of
recognisability can be waivedin exceptional cases where reasons are given.

The information outlined in Art. 7 must be documented when performing identification.

Video identification has equal validity to in-person identification, provided the principles set outin
FINMA Circular2016/7 'Video and online identification’ are adhered to.

Art.10 Identification when a business relationship is established by
correspondence

In accordance with the practice of the supervisory board, a relationship is assumed to have been
established by correspondence if there is no face-to-face meeting between the bank andthe
contracting partner. If a business relationshipis established by correspondence, the domicile address
provided must be verified by sending mail to the address or by an equivalent method. A normal postal
delivery (by A or B post)is sufficient to confirm the domicile address for the purposes of this article;
recorded delivery is not necessary.

Verification of identity via correspondence and the required submission of an authentication by a third
party should be differentiated from verification of identity by a delegate. A delegate can only verify the
contracting partner’s identity in person. However, verification of identity by correspondence and the
required submission of an authentication do not constitute a delegation of identification, whichis why
a written agreement between the bank and the person providing the authentication is not required.

The contracting partner providing official confirmation of residence in particularis considered to be
equivalent to verifying the domicile address by post. The information outlinedin Art. 7 must also be
documented when identification is carried out by correspondence.

The principles for online identification set out in section IV.B of FINMA Circular2016/7 'Video and
online identification”apply to relationships established by correspondence as an alternative to the
identification measures set outin Art. 10.
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Art.11 Bodies authorised to provide authentication

When a business relationshipis established by correspondence, the bank is provided with copies of the
required identification documents ratherthan originals, whichis why their authenticity needs to be
confirmed. This canbe done with a signature (collective signing need not be applied). The signature of
the person authenticatinga document does not have to be verified.

The term “financialintermediary”in Art. 11 para. 1 letter b covers financial intermediaries based in
Switzerland under Art. 2 paras. 2 and 3 AMLA as wellthose based outside Switzerland that are subject
to adequate supervision and monitoring with respect to the combating of money laundering (see
Art.33 paras.2 and 3).

Under Art. 11 para. 1 letter b, the bank canalso accept authentication by a correspondent bank,
anotherfinancial intermediary (e.g. Swiss Post or SBB) or an attorney accredited in Switzerland.
Attorneys accredited in Switzerland are those who are entered in a cantonalregisterof attorneys. The
bank may reject authentications at its own discretion (e.g. due toa lack of credibility). The definition of
financialintermediaries under Art. 11 para. 1 letter b alsoincludes subsidiaries of a correspondent bank
orof a financialintermediary. A copy of an identification document may therefore be authenticated by
sucha company, evenif that company is not a financial intermediary, e.g. in the case of a corporate
trustee which offers services for setting up and managing trusts.

It is withinthe authority and discretion of the individual bank to accept authenticationswhich are
customarily issued by notaries in other countries (e.g. affidavits). Attorneysaccredited in other countries
may be regarded as public bodies under Art. 11 para. 1 letter ¢, provided the law in their country allows
them toissue notarisations. Swiss cantonal child and adult protection authorities (KESBs) are also
regarded as public bodies under Art. 11 para. 1 letterc.

Under Art. 11 para. 2, identification may also be performed using other suitable means of
authentication.

The use of electronic copies of identification documents is governed by the principles set outin section
IV.B of FINMA Circular2016/7 'Video and online identification’.

Section 3 Legal entities and partnerships

CDB 16 uses the terms “legal entities”and “partnerships” in keeping with the terms used in Swiss civil
law (seein particular Art. 52ff. of the Swiss Civil Code and Art. 530ff. of the Code of Obligations).

Sole proprietorships entered in the Commercial Registermay be identified in accordance with either
the provisions applicableto natural persons or those applicable to legal entities and partnerships.

The provisions on theidentification of legal entities and partnerships apply to contracting partners
domiciled in Switzerland and mutatis mutandis to contracting partners domiciled abroad. The
provisions also apply mutatis mutandis to contracting partners constituted under public law (e.g. public
corporations and institutions).

With regard to establishing business relationships with legal entities and partnerships, the CDB does
not distinguish between identification on aface-to-face meeting and identification when a business
relationshipis established by correspondence. The question of whether or not the persons establishing
the business relationshipare physically presentis only relevantin terms of the way in which their
identity is checked (Art. 15 paras. 1 and 2).

Art.12 Identification based on an entry in the Swiss Commercial Register or
an equivalent foreign register

Examples of databases run by a supervisory authority or a trustworthy privateindividual under Art. 12
are those of Teledata, Creditreform, Intrum Justitia, Dun & Bradstreet, Deltavista, registers for certificates
of good standing, the website of the Swiss Federal Office for the Commercial Registry (www.zefix.ch)
and theregisters of reqgulated financialintermediaries available on the websites of foreign supervisory
authorities.
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Art.13 Identification without an entryin the Swiss Commercial Register or an
equivalent foreign register and identification of a public authority

Legal entities and partnerships which are not entered in the Commercial Register can be identified, for
example, by means of their founding documents, founding agreement, confirmation from their
auditors, a certificate of incumbency, a certificate of good standing, a certificate of incorporation or an
official operating licence. The identity of legal entities not entered in the Commercial Registercan,in
accordancewith the practice of the supervisory board, also be established on the basis of unsigned by-
laws (see Activity Report 2005-2010, V.1.2.7 p. 20).

The term “public authority”is to be understood in connection with Art. 23.
Special cases:

e Condominiumowner collectives
Condominium owner collectives must be identified on the basis of an extract from the Land
Register. Alternatively, they can be identified by means of a simple copy of their articles of
association, togetherwith an excerpt from the minutes stating that the administratoris authorised
to manage the bank accounts on behalf of the collective. An excerpt from the minutes is not
necessary ifan extract from the Land Registeris used for identification. Art. 15 does not apply to
condominium owner collectives.

e Common ownership collectivesregistered in the Land Register
Common ownership collectives registeredin the Land Register must be identified in the same way
as for condominium owner collectives (see above).

e Restricted pension products
For restricted pension products (e.g. pillar 3a accounts),the bank’s contracting partneris the
pension provider. Itis therefore the pension provider (rather than the beneficiary) which has to be
identified.

Art.14 Validity period of commercial register extracts and equivalent
documents

The CDB does not stipulatewhat anauditors’ certificate must contain. This is determined by the
legislation, regulations and practice applying in the country concerned.

In practice, clubs and associationsare usually not listed in the Commercial Register, nor are they
audited by a firm of auditors. They can therefore usually only be identified by means of their articles of
association orotherfounding documents. Since these documents still reflect the current situation even
when they are more than 12 months old, they can be accepted. However, if a clubor association is
listedin the Commercial Register, the extract from theregister must not be older than 12 months.

In accordance with the practice of the supervisory board, a simple copy of the Commercial Register
extract or an equivalent identification document can be used toidentify a legal entity or partnership
(see Activity Report 1998-2001, section 1 (I), p. 12). This practiceis to be maintained in future.

Art.15 Checking the identity of persons establishing business relationships
and taking note of power of attorney arrangements

The legal entity or partnership for which a business relationshipis being established must be identified.
This can be done by means of a copy of one of the documents set outin Art. 9 or anauthenticated
copy of an identification document as set out in Art. 10. The persons establishing the business
relationshipare defined as those persons who represent the legal entity or partnership vis-a-vis the
bank when establishing the relationshipand sign the account opening documents. If a legal entity
establishes a business relationship on behalf of anotherlegal entity, theidentity of the natural persons
actingfor these legal entities must be verified. The person who must be identified is always theone
playingan activerole in establishing the business relationship.

The information set out in Art.7 para. 1 does not have to be documented for persons establishing
business relationships forlegal entities and partnerships.

12 Commentary on the Agreement on the Swiss banks' code of conduct with regard to the exercise of due diligence (CDB 16) | SBA | 2016



It is not necessary to checkthe domicile address of the person establishing the business relationship.
Thisis because the CDB contains specific rules on verifying the identity of persons establishing business
relationships. As aresult, a person establishing a business relationship does not become a contracting
partner. Persons establishing a business relationshipin their own name have to be identifiedin
accordancewith theregulations set outin Art. 9ff., provided their identity was not already verified
when establishing an earlier business relationship (see Art. 4 para. 3).

Holders of power of attorney under Art. 15 para. 3 are persons acting on behalf of the legal entity and
establishing the business relationship with the bank on that basis, i.e. their governing bodies,
authorised signatories (with individual or collective signing powers) and authorised third parties (see
alsoArt.3 para. T AMLA).

The power of attorney arrangements can, for example, be noted by taking an extract from the
Commercial Register. Alternatively, other documents which provide information on powers of attorney
canbe used (e.g. powers of attorney issued by governing bodies of the company to other persons,
excerpt from internal regulations, signature books, certificate ofincumbency etc.). The requirement of
Art. 15 para. 3 canalso be met by filing a simple copy of the relevant corporate documents of the
organisation (e.g. statutes and articles of association, AGM and Board minutes and annual programs
containing details of signing authorities, rights to appoint authorised signatories and powers of
attorney granted by governing bodies of the organisation to third parties etc.). The bank is not required
to make any additional effort toinvestigate or document the identity and legitimacy of the person
signing such documents (e.g. the company secretary). The aim is to know the person representing the
legal entity vis-a-vis the bank.

The duty to ensurethat procedures are documented (see Art.44) requires that efforts to verify the
identity of the persons establishing the business relationship are documented (i.e. the identification
documents must be stored in the client file or the bank’s system). To do this, a simple copy of the
document detailing the contracting partner's power of attorney arrangements is filed. There are no
special requirements as to the form that the documentation of the contracting partner's power of
attorney arrangements must take.

The person establishing the business relationship does not have to be registered in the Register of
Powers of Attorney unless he or sheadditionally has signing power for the business relationship (see
Art. 39 letter c AMLO-FINMA).

Art. 15 para.4 sets out special regulations for verifying the identity of persons establishing a business
relationshipand documenting the power of attorney arrangements when a business relationshipis
established with a Swiss or foreign financial intermediary as defined in Art. 24 or Art. 33. The reason for
thisis that different standards apply in interbank transactions in particular. Signature books are often
exchanged without persons necessarily having established a business relationship as defined by Art. 15
paras. 1 and 2. Transactions are settled through electronic trading and clearing systems (e.g. SWIFT and
SIC), where identity is verified by an exchange of keys, without persons establishing a business
relationshipin accordance with Art. 15 paras. 1 and 2. Art. 15 para. 4 therefore explicitly states that, in
business transactions with financial intermediaries subject to supervision under financial market law as
defined in Art. 24 and Art. 33, the procedure set outin Art. 15 paras. 1 to 3 may be substituted by an
exchange of signature books, electronic codes or other means customarily used in the industry.

Art.16 Identification of simple partnerships, companiesin the process of
foundation and trustees

The special regulations set outin Art. 16 apply to simple partnerships. Simple partnerships are not legal
entities in their own right. They have no capacity toactandare not listed in the Commercial Register.

When establishing business relationships with simple partnerships, the bank can choose to identify
either (i) all partners or (ii) the persons authorised to sign for the simple partnership vis-a-vis the bank as
well as at least one partner. Art. 16 para. 1 letter c sets out a less strict procedure for simple partnerships
with a non-commercial purpose whereby only those persons who are recognised as authorised
signatories vis-a-vis the bank are to be identified.

This choice under Art. 16 para. 1 isintended to allow the bank to carry out identification for simple
partnershipsin a way that takes account of their form, purpose and number of partners (e.g. in the case
of law firms).
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Examples of simple partnerships witha non-commercial purpose as defined in Art. 16 para. 1 letter c
include thoseinvolving groups of jass players, carnival musicians and classmates.

The identity of the partners and/or authorised signatories must be verified in accordance with the
provisions of Art. 9ff. (natural persons) or Art. 12ff. (legal entities and partnerships).

If a legal entity or partnership has signing authority in respect of a business relationship establishedin
the name of a simple partnership, thelegal entity or partnership must be identified (and not the
representatives acting forit). Art. 15 does not apply because the special regulations set outin Art. 16
take precedence as lex specialis.

Communities of heirs are classified as simple partnerships under civil law. If there is a business
relationship with the testator, the bank will have identified him or her as a contracting partner. The heirs
enterinto a business relationship with the bank by succession. Therules for the identification of simple
partnerships only apply if a new business relationshipis established with acommunity of heirs.

Earmarked pools of assets without theirown organisation (e.g. donations to a disasterfund etc.) can be
treated mutatis mutandis in the same way as simple partnerships.

If a business relationshipis established to pay in capital for founding a company limited by shares or
limited liability company, the persons establishing it must be identified as setout in Art. 15. This is
because, while such companies are to be treatedas simple partnerships under civil law, there are no
authorised signatories for the capital accounts involved. In fact, these accounts must be blocked so that
confirmation of the capital being paid in can be presented to the founding meeting as required by law.
The capitalis only unblocked after the governing bodies of the new company have been appointed
and this has been documented. Once the company is formed, it must itself be identified in accordance
with Art. 12ff. if a business relationshipis to be established withit.In the case of a capitalincrease, the
contracting partneralready haslegal personality, so Art. 16 para. 2 does not apply. Identification must
be performed in accordance with Art. 12ff.

For business relationships with a trust, the trusteeis the bank’s contracting partnerand must be
identified either as a natural person or as a legal entity or partnership. The trustitself cannot be a
contracting partner. The trustee must confirmto the bank in writing or by a suitable electronic means
his or her authority to establish a business relationship with the bank on behalf of the trust, for example
using Form T.In lieu of written confirmation, a legal opinion also constitutes acceptable confirmation
thatthe trusteeis authorised to establish a business relationship on behalf of thetrust. There are no
specific regulations on the form this confirmation must take. Further evidence of this authority is not
required.

In practice, domiciliary companies held by trusts and foundations also establish business relationships
with banks (these are known as underlying companies, where the shares of the company are held in
the trust or foundation assets). In such cases, the domiciliary company is to be identified as the
contracting partner. There is no business relationship with the trust or foundationitself, so Art. 16
para. 3 does not apply.

Art.17 Publicly known legal entities, partnerships and public authorities

Art. 17 describes how a publicly known legal entity, partnership or public authority is identified. These
special regulations apply toall of the requirements set out in Arts. 12 to 15. For publicly known legal
entities, the procedure set outin Art. 12ff.is replaced by a documentation of thefact that their identity
is publicly known; there are no special requirements as to the form that this documentation must take.
For example, a memorandum can be put on file, or a page from a stockexchange website showing the
contracting partneras a quoted company can be printed out.

Swiss public authorities include those of the Confederation, cantons and communes, together with
their institutions and public corporations. Public corporations, institutions and foundations qualify as
public authorities if they havea basis in law and perform tasks for the public good. Foreign public
authorities are defined by the applicable nationallaws.
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Section4  Special forms of identification

Art.18 Accountholderis a minor as well as rental surety accounts

A maximum amountis nolonger stipulated for the special regulations on the simplified identification
procedure when an account, securities account or passbookis opened in the name of a minor by an
adult third party (whereby the minor does not need to be identified).

Art.19 Identification within the group

The assessment of whetheran equivalent standard of due diligence has been applied is made on the
basis of the date on which the business relationship was established. If a person has been correctly
identified as contracting partnerby one group unit of a bank in accordance with the rules applying to
that group unit when establishing a business relationship, the identification procedure does not need
to be repeated when that person establishes a new business relationship with another group unit. This
simplified procedure applies only to existing contracting partners identified in accordance with the
provisions applicable to them. Units of the same group may be in Switzerland or abroad. Banks draw up
internal regulations on verifying identification documents, but the documents must in principle be
made available by the group unit whichidentified the contracting partner. If the contracting partner
ends therelationship with a group unit, the client file may remain with the unit which identified the
contracting partner.

Art. 19 also covers associations and groups of banks. Registered offices, branches, agencies,
representative offices and group companies should therefore be treated as part of the group for the
purposes of this article. For example, Art. 19 also applies if a contracting partner makes a cash
withdrawal at a bank from an account held with another company in the same group and the client
data are available to the entire group.

In accordance with current practice, the provisoin the last sentence of Art. 19 relates in particular to
data protection and banking-client confidentiality regulations in the country concerned. The
contracting partner’'s consent is required before a copy of the identification documents can be sent to
anothergroup unit. If this consentis not provided, the contracting partner must be identified once
more.
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Chapter 3: Establishing the identity of the
beneficial owner of operating
legal entities and partnerships

In the revised FATF Recommendations and the AMLA provisions revisedin line with them, the
beneficial owners of an operatinglegal entity are defined as the natural persons who ultimately control
the legal entity or who are effectively in control of it by any discermible means.

Thisis a new conceptaimed at creating transparency with regard to the beneficial ownership of
operating companies which are not quoted on the stockexchange. This was also the rationale behind
the revision of the corresponding provisions of the Code of Obligations (Art. 697i and Art. 697)).

In order to draw a distinction relative to the existing concept of beneficial ownership of assets, CDB 16
has created a new term to describe the beneficial ownerof an operating legal entity: the controlling
person. A new chapteroutlining theidentification requirements for the controlling person has been
added to CDB 16. In principle, the controlling person is always a natural person (see Art. 22ff. for
exceptions).

Section 1 of this chapter sets out the general duty to establish theidentity of the controlling person,
and Section 2 details the exceptions to this duty. These concern companies quoted on the stock
exchange and subsidiaries under their majority control, public authorities, banks and other financial
intermediaries, companies or associationswith an exclusively non-commercial purpose and no
relationship to any high-risk countries, simple partnerships, and other collectives such as condominium
owner and common ownership collectives.

CDB 16 has taken the definition of and requirements for establishing the identity of the controlling
person from the revised FATF Recommendations, which prescribe the following cascading measures:

The share of voting rights or capital may be held individually or collectively by agreement (e.g. by
means of shareholder pooling agreements). Under the cascading measures, the contracting partner
mustin a first stage determine whetherany natural person holds 25% or more of its voting rights or
capital. If thisis not the case, the contracting partner must then determine in a second stage whether
any natural person effectively exercises control over it by other discernible means. If the contracting
partner names on Form Knotonly the controlling person with a share of 25% or more of voting rights
or capital, butalso a controlling person exercising control by other discernible means, thebank can
nevertheless accept theform, provided this information appears plausible. If thefirst and second stages
fail toidentify a controlling person, the controlling person is identified in a third stage as the
contracting partner’s highest managing director or directors.

Various practical examples are given in the Appendix to this commentary. These serveto help the
reader better understand the concept of the controlling person and may be referred toif the
plausibility of the information provided by the contracting partner needs to be checked, especially in
the case of multi-stage holding structures. Ultimately, however, the information provided by the
contracting partneralways takes precedence. Companies with their registered office in Switzerland will
regularly provide information on the controlling person based on the register of persons with beneficial
ownership of shares — in the form of equity securities or any other form — which they are required to
keep.

Section 1 General conditions

Art.20 Establishing the identity of the controlling person
1. Basics

The new regulationsin Art. 20 on establishing the identity of the beneficial owner apply to operating
legal entities and partnerships which are not quoted on the stockexchange. Companies are deemed to
be operating legal entities if they operatea trading, production or service business (in contrast to
domiciliary companies).
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When establishing theidentity of the controlling person, the financialintermediary may assume, on the
basis of the revised company law and similar provisions of foreign law, that the contracting partner’s
representative has access to the necessary information on the controlling person. In principle, the bank
canassumethat this informationis correct. The procedure for establishing the identity of the
controlling person needs only be repeated in accordance with Art. 46 if thebank has doubts about the
information provided on Form K or if there are clear indications that this information is not correct.

The duty to establish theidentity of the controlling person does not apply to renting out safe deposit
boxes or opening rental surety accounts.

Capital market transactions, specifically transactions to place securities with investors (e.g. the selling
shareholder in initial public offerings) and cases in which the bank acts as paying agent and/or issuer or
in a similar function, do not constitute trading transactions forthe purposes of Art. 20 para.5 lettere.
When opening a capital account, no declaration regarding the controlling person need be obtained
either fora company foundation or for a capitalincrease.

In the case of cash transactions, the declaration regarding the controlling person may be obtained ex
post, provided efforts to do soare initiated immediately after the transactionis executed (see AMLO-
FINMA Consultation Report of 3 June 2015).

2. Definition of control (cascade)

Generally speaking, a company is deemed to be controlled when the natural person behind it
effectively has controlover, in particular, its business policies and/or the appointment of its
representatives and governing bodies. A three-stage cascadeis used here:

"' If the contracting partneris an operating legal entity or partnership, it must be determined in a
first stage whether any natural person or legal entity holds 25% or more of its voting rights or
capital. This figure may also be reached collectively by agreement, e.g. by means of
shareholder pooling agreements. Where such natural persons exist, the contracting partner
must identify them on Form K If a legal entity holds 25% or more of the voting rights or capital
the contracting partner must apply the attribution approach to identify the natural persons
who ultimately exercise control over the intermediate company.

2 If the contracting partnerhas no controlling person according to thefirst stage, it must name
the controlling persons who exercise control over it by other discerible means. This might be
a Patronwho does not hold 25% or more of the voting rights or capital but nevertheless
effectively controls the contracting partner. A shareholder pooling agreement may also be
taken into consideration if it allows the shareholders in question to exercise control over the
contracting partnerby other discernible means. Alender whoseloan secures a controlling
influence over the contracting partner's decisions may also be deemed to have effective
controlover the contracting partnerwithout holding 25% or more of voting rights or capital.

> If no controlling persons are identified in the firstand second stages, the highest managing
director must be identified as a substitute. The highest managing director is the natural person
whois effectively in charge of acompany’s executive management. There may be more than
one highest managing director, for example if the company has two joint chief executives. The
highest managing director identified as a substitute does not effectively control the
contracting partnerbut instead acts on behalf of the Board of Directors or the owner.

3. Controlvia adirect or indirect participationin the contracting partner

Controlling persons are the natural persons that, ultimately, exercise actual control over the company
via a direct or indirect participation.

Direct participation

If one or more natural persons directly holds 25% or more of the voting rights or capital of
the contracting partner, they are to be identified as the direct controlling person(s).

Indirect participation

One or more natural persons can hold anindirect participationin the contracting partnervia
one or more intermediate companies. In this case, it is necessary to establish theidentity of
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4.

the natural persons behind such companies that exercise effective control over the last of
the intermediate companies and thereby actually control the contracting partner.

Effective control of an operatingintermediate company is deemed to exist when a natural
person holds more than 50% of its voting rights or capital or controls it by other discermnible
means. The shares held by the intermediate companies are attributed to the natural persons
who ultimately have effective control over the intermediate companies (attribution
approach). However, if a domiciliary company holds 25% or more of the contracting
partner’s voting rights or capital, all the beneficial owners of the domiciliary company must
be listed directly on Form K. If the contracting partneris an operating legal entity or
partnership and declares thatit has anindirect holding structure with 25% or more of its
votingrights or capital held by a foundation or trust, the contracting partner must provide
the information required under Arts. 39 to 41. Where the controlling person is a financial
intermediary, collective investment or investment company, the special provisions under
Arts. 33 and 38 apply, mutatis mutandis.

Establishing theidentity of the controlling person different forms of companies

Banks mustin principle request Form K from the following forms of company: company limited by
shares, limited liability company, general partnership, limited partnership, partnership limited by shares,
cooperative, association and foreign forms of operating company. The special norms under Art. 22ff.
apply notwithstanding. Any new or special requirements for specific forms of company are described

below.

a) Company limited by shares

An operating company limited by shares must confirm in writing whethera single person
holds 25% or more according to the register of shareholders and, if so, identify the beneficial
owner of the shares (the controlling person under Art. 20 para. 1). The company must now
possess certain information under the revised company law. Art. 697j para. 1 of the Code of
Obligations (CO) states that any personwho, alone or by agreement with third parties,
acquires sharesin a company whose shares are not listed on a stockexchange and thus
reaches or exceeds the threshold of 25% of the share capital or votes must within one
month give notice to the company of the first name and surname and the address of the
natural person for whom it is ultimately acting (the beneficial owner). Under Art. 6971 para. 1
CO, the company uses this information to keep a register of the beneficial owners about
whichit has been notified.

If the contracting partnerstates that, according to theregister of shareholders, no natural
person or legal entity holds 25% or more of the voting rights or capital, the contracting
partner mustindicateon Form K whetherit is controlled by other means (controlling person
under Art. 20 para. 3). If no controlling persons are identified in accordance with Art. 20
paras. 1 and 3, the highest managing director must be identified as a substitute.

b) Limited liability company

As fora company limited by shares, a limited liability company keeps a register of capital
contributions under Art. 790 para. 1 CO which must contain details of any person who,
alone or by agreement with third parties, acquires a stakeand in doing so reaches or
exceeds the threshold of 25% of the capital or votes.

¢) Cooperative

In principle, the controlling person of a cooperative must be identified if the cooperative has
links with a high-risk country. However, since Art. 831 CO states that a cooperative must
haveat least seven members, the threshold of 25% or more of voting rights or capital will
not normally be achieved. If the thresholdis not achieved, the cooperative must declare
whether there is a controlling person who exercises control over it by other means. Where
no such person exists, the highest managing director must be identified on Form Kas a
substitute.
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d)Association

Associations often have no controlling personin accordance with thefirst and second
stages of the cascade, so the contracting partner normally identifies its highest managing
director or chairmanon Form Kas a substitute.

e) Trust

Corporatetrustees are exempt from the duty to establish theidentity of controlling persons
because FATF Recommendations 24and 25 draw a clear distinction between “legal person”
and “legal arrangement”, and trusts qualify as legal arrangements under

Recommendation 25. Recommendation 25 lists all the information that must be obtained
fora trust. However, the new requirement in AMLA to establish theidentity of the
controlling person of a legal entity is based (as expressly stated in the dispatch) on
Recommendation 24, which does not apply to trusts. Therelevant information for trusts is
obtained using Form T. Trustees (i.e. corporate trustees) therefore do not need to submit
Form K The same applies toinsurance wrappers, which use Form |.

5. Dutytorepeat procedures

If the conditions set outin Art. 46 para. 1 letter b are met, the bank must repeat the procedure to
establish theidentity of the controlling person.

Art.21 Information to be documented

Form K, appended to the CDB, has been created specifically forestablishing the identity of the
controlling person. As an alternative to using Form K, the controlling person may be identified with a
written confirmation from the contracting partner. Art. 28 para. 4 applies mutatis mutandis. Forms
designed by a bank itself can contain different wording from the SBA’s model Form K, provided the
contentis equivalent to that of the model Form K. By analogy with the practice of the supervisory
board with regard to Form A, there is no requirement to retain an original copy of Form K (see practice
of the supervisory boardin relationto Art. 28).

The information to be collected by banks under the CDB corresponds to the requirements of the
revised company law. When establishing theidentity of the controlling person, the controlling person’s
actualdomicile address must be documented. The same applies to a highest managing director
identified as a substitute (i.e. the third stage of the cascade). The address provided must be the
controlling person’s actual domicile address. It is to be assumed that this is where the controlling
person, in thewords of Art. 23 of the Swiss Civil Code, resides with the intention of settling.

Financialintermediaries canrely on the information provided by the contracting partnerto establish
the identity of the controlling person. Further investigationis only required when doubts arise as to
whether this informationis correct. If the contracting partner fails to name a controlling person
accordingto thefirst and second stages of the cascade oridentify a highest managing directoras a
substituteaccording to the third stage, furtherinvestigationis required under Art. 15 AMLO-FINMA
("Additionalinvestigations in the case of increased risks").

In the case of multi-stage holding structures, the procedure must be applied directly to the natural
persons behind theintermediate company or companies, i.e. only the controlling persons of thelast
company in the chain must be documented (attribution approach).

In some countries addresses are not customarily used, so banks cannot obtainand document them. To
clarify that the CDB has not been violated, the CDB releases banks from the obligation to document this
informationin such cases.

As regards documenting the actualdomicile address, banks canin principle rely on theinformation
provided by the contracting partner. Under the risk-based approach, banks only have to carry out more
in-depth investigations if there are obvious discrepancies. The bank may add the account orsecurities
account numberlater to a Form Kthat has already been signed. This takes account of the fact thatin
practice, whena client relationshipis established and Form K is signed at the same time, the account or
securities account numberis not yet known. Moreover, the account orsecurities account numberis a
component of Form K that is decided by the bank and not by the client.In such situations, FormK can
therefore be regarded as having been correctly completed without anaccount or securities account
number. Terms other thanaccount numberor securities account numberare sometimes used in
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practice (e.g. business number, client number, partner number, etc.). To avoid confusion, these
alternativeterms have not been included in the model form. However, banks are free to use their own
terms on Form Kin accordance with their own particularneeds.

A bank employee or a third party may prepare Form Kor completeit on the instructions of the
contracting partner, i.e. Form K does not have to be completed by the contracting partnerthemselves.
As the contracting partnermustin every case confirm that theinformation provided on Form Kis
correct by signing it, this procedure is fully compatible with the letter and spirit of the CDB.

Form K can be signed by the contracting partneror by a person authorised by them. For legal entities,
Form K must be signed by authorised signatories orby an authorised representative whose power of
attorney has been signed by authorised signatories. The authorised person may be different from the
person establishing the business relationship under Art. 15. Banks may decide at their own discretion
which powers of attorney they are willing toaccept. The contracting partner’s declaration regarding
the controlling person may also be supplied usinga process as set outin sectionV of FINMA Circular
2016/7 'Video and online identification’.

Section 2 Exemptions concerning the duty to establish the controlling person

Art.22 Companies quoted on the stock exchange

Under Art.4 para. T AMLA, companies quoted onthe stockexchangeinclude both quoted companies
themselves and their majority-controlled subsidiaries. The identity of the persons behind a company
quoted on the stockexchange does not need to be establishedin any case. This applies to a quoted
company actingas the contracting partneras well as toa quoted company named as the controlling
person or beneficial owner of anothercompany. If acompany quoted on the stockexchangeis named
asthe contracting partner's direct or indirect controlling person on Form K, thisis not incompatible
with the principle that only natural persons can be identified as controlling persons. Form Kis deemed
to have been completed correctly, even if the quoted company is named on it.

Art.23 Public authorities

The term “public authorities” now also includes foreign public authorities. The restriction to Swiss public
authorities has been lifted. Swiss public authorities include those of the Confederation, cantons and
communes, togetherwith their institutes and public corporations. Public corporations, institutionsand
foundations qualify as public authorities if they have a basis in law and perform tasks forthe public
good. Foreign public authorities are defined by the applicable national laws.

The identity of the persons behind a public authority does not need to be establishedin any case. This
applies to public authorities acting as either the contracting partneror the controlling person. If a
public authority is named as the contracting partner's direct or indirect controlling person on Form K,
this is not incompatible with the principle that only natural persons can be identified as controlling
persons. Form K is deemed to have been completed correctly, evenif the public authority is named on
it.

Art.24 Banks and other financial intermediaries as contracting partners

Casinos underArt. 2 para. 2 letter e AMLA also qualify as banks for the purposes of this article.

Banks, securities dealers and other financialintermediaries having their registered office or domicile in a
foreign country are defined by the financial market legislationin their country of domicile.

Countries which are assumed to have appropriate supervision and regulation in relation to money
laundering are the member states of the FATF as well as the Principality of Liechtenstein. A bankmay
recognise financialintermediaries from othercountries as being subject to appropriate prudential
supervision and regulation with respect to combating money laundering and terrorist financingif its
specialist knowledge and enquiries allow it to assess this,and it documents it accordingly.

The existence of appropriate prudential supervision and regulation with respect to combating money
laundering and terrorist financing may also be assumediif a foreign financialintermediary is part of a
group subject to consolidated supervision where the parent company is domiciled in a country that
exercises appropriate supervision and regulation with respect to combating money laundering and
terrorist financing, evenif the supervisionand regulationin the country of domicile of the group
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company itself do not meet this criterion. The provisions of Art. 24 also apply in relation to contracting
partners which are only open tofinancialintermediaries (e.g. SIX SIS AG, Euroclear, Clearstream, Fastnet
etc.).

Art. 24 does not apply to fiduciaries, unless they qualify as securities dealers under Art. 2 para. 2 AMLA.

Art.25 Further exceptions concerning determination of controlling persons

Art. 25 states that no declaration concerning the controlling personis required if the contracting
partner is a company or association with a non-commercial purpose and no discernible relation to any
high-risk countries. A non-commercial purpose is defined as protecting the interests of members or
beneficiaries by way of mutualself-help or pursuing political, religious, scientific, artistic, charitable,
social or similar aims. This is in keeping with the risk-based approach.

The corresponding FATF Recommendation is aimed primarily at combating terrorist financing. Thelink
to a high-risk country must be determined on a case-by-case basis andin the light of the specific
circumstances. Examples may include orders for payments from or to a high-risk country, provided
there are discernible indications of a controlling influence. Banks are responsible for drawing up their
own lists of potentially high-risk countries.

Simple partnerships are not required to provide a statement conceming controlling persons. Examples
of simple partnerships include groups of jass players, classmates or carnival musicians and communities
of heirs as well as companies in the process of foundation.

Art.26 Condominium owner and common ownership collectives

Examples of other collectives with similaraims include thosein the agricultural sector (e.qg. forestry,
arable, livestock, watersource and melioration collectives).

Commentary on the Agreement on the Swiss banks' code of conduct with regard to the exercise of due diligence (CDB 16)| SBA | 2016 21



Chapter 4: Establishing the identity of the beneficial
owner of assets

The chapteron establishing the identity of the beneficial owner in CDB 16 introduces new concepts
and makes a number of changes necessitated by the revision of the FATF Recommendations and the
resulting changes in the legislation, specifically AMLA.

There is now a general duty to establish the identity of the beneficial owner, however, the basic
principle is that the information on the beneficial owner need not be more extensivethanif the
beneficial owner were themselves the contracting partner. Under the revised anti-money laundering
regulations, beneficial owners cannow in principle only be natural persons. This is subject, however, to
the exceptions set out in Art. 30ff., which apply both to contracting partners and beneficial owners of
the contracting partner's assets.

CDB 16 alsointroduces new rules regarding trusts and foundations.

The forms have been revised to take account of these changes, and their content has been separated
out. The familiar Forms Aand T have been reworked. Form T is now used only for trusts, whilea new
Form S has been created for foundations. Based on FINMA Newsletter 18 (2010) of 30 December 2010
on the handling of life insurances with separately managed accounts/portfolios,a new Form | has been
incorporatedinto the CDB forinsurance wrappers.

The chapteron establishing the identity of the beneficial owner has been divided into three sections:

The first, “General conditions”, contains the basic principle of the duty to establish the beneficial
owner'sidentity and lists theinformation that the bank must document in this connection.

The second, “Exceptions from the obligation to identify the beneficial owner”, lists the exceptions and
rules that apply to selected types of contracting partners (e.g. companies quoted on the stock
exchange, public authorities, financial intermediaries, companies with a non-commercial purpose)
when establishing beneficial ownership.

Finally the third section, “Particularduties concerning identification” sets out the duties in respect of
particularconstructs. In addition to establishing the identity of the beneficial owner of trusts and
foundations, theseinclude collective accounts and collective investments /investment companies,
domiciliary companies and identifying the actual premium payer for insurance wrappers.

Section 1 General conditions

Art.27 Establishing the identity of the beneficial owner

To bring it into line with the revised anti-money laundering legislation, Art. 27 now imposes a general
duty on banks to establish theidentity of the beneficial owner for all business relationships. This is
subjecttothe cases governed by the sections on “Exceptions from the obligation toidentify the
beneficial owner”and “Particularduties concerning identification”.

Under therevised FATF Recommendations, those identified as beneficial owners mustin principle be
natural persons. Deviations fromthe principle that identity must be established are permitted under
the exceptions set out in Art. 30ff. and also if an operating legal entity or partnership not quoted on the
stockexchangeis the beneficial owner; in this case, the controlling persons are identified using Form K
and no information need be provided regarding the holding of assets by the operating legal entity or
partnership on afiduciary basis. Form K must be signed by the contracting partner. If the contracting
partner declares that, in the case of an indirect holding structure, 25% or more of the voting rights or
capital are held by a foundation or trust, the contracting partner must supply the information specified
in Arts.39to 41.

Aswas the case under CDB 08, banks are not required to establish theidentity of the beneficial owner
when renting out safe deposit boxes.

The paragraph relating to the execution of trading transactions has been expanded to explicitly codify
the already existing practice whereby a bank acting as broker is not required to establish the identity of
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the beneficialownerin trading transactions, solong as delivery/payment is carried out via a bank or
other financialintermediary as defined in Art. 33.

Capital market transactions, specifically transactions to place securities with investors (e.g. the selling
shareholder in initial public offerings) and cases in which the bank acts as paying agent and/or issueror
in a similar function, do not constitute trading transactions forthe purposes of Art. 27 para. 3 lettere.

In the case of escrow accounts, both the seller and the buyer are to be recorded as beneficial owners.

In the case of cashtransactions in excess of CHF 25,000, Form Ais still required from the contracting
partner, regardless of the exceptions set outin Section 2.

There is no duty to establish beneficial ownership of rental surety savings accounts.

When opening a capitalaccount, no declaration regarding beneficial ownership need be obtained
either fora company foundation or for a capitalincrease.

In the case of loanrelationships, the practice of the supervisory board requires a decision to be taken
on a case-by-case basis as to whetherthe lender or borrower is to be regarded as the beneficial owner:
“Indications that thelender is the ‘true’ beneficial owner of a loaninclude, in particular, thelender
having the power to issue instructions to the borrower, the lender bearing the economic risk of the
transaction, and the grant of the loan being primarily in the interest of the lender or having been
initiated by the lender. Conversely, the borrower being independent of instructions from the lender
withregard tohow the loanis to be used, the borrower bearing the economic risk, and the grant of the
loan being in the borrower's interest or having taken place at the borrower's behest would suggest that
the borrower is the beneficial owner.” (see Activity Report 2005-2010, V.2.3.3p. 31).

If an existing business relationshipis extended, for example by opening an additionalaccount, thereis
no requirement to obtainan additional Form A, unless there are doubts withinthe meaning of Art. 46
as to whether the beneficial ownership of the new accountis the same as that previously established

under the applicable provision of the CDB.

Art.28 Information to be documented

Owing tothe new requirements concerning taxation and the resulting duties to investigate, banks
require reliable information on the beneficial owners. The existing list of information to be documented
has been reformulated to make it clearer and thus provide a good basis for more in-depth
investigations. It now specifies that the actual domicile address of the beneficial owner must be
documented. Itis to be assumed that this is where the contracting partner, in the words of Art. 23 of
the Swiss Civil Code, resides with the intention of settling.

As regards documenting the actualdomicile address, banks canin principle rely on theinformation
provided by the contracting partner. Under the risk-based approach, banks only have to carry out more
in-depth investigations (as definedin Art.46) if there are obvious discrepancies. Howeverin some
countries dates of birth and addresses are not customarily used, so banks cannot obtain and document
them. To clarify that the CDB has not been violated, the CDB releases banks from the obligation to
record this information in such cases.

Forms designed by a bank itself can contain different wording from the SBA’s model Form A, provided
that their contentis equivalent to that of the model Form A. In particular, the content is deemed to be
equivalent if the Form A corresponds to the layout of the model Form A in CDB 2003, and the use of
this layout is therefore still permitted under CDB 16. There is no requirement toretain an original copy
of Form A.

A bank employee or a third party may prepare Form A or complete it on the instructions of the
contracting partner, i.e. Form A does not have to be completed by the contracting partners themselves.
As the contracting partnermust in every case confirm that theinformation provided on Form Ais
correct by signing it, this procedure is fully compatible with the letter and spirit of the CDB.

In accordance with the purpose of Form A (identification of the beneficial owner), Form A can be
regarded as having been correctly completed if the contracting partneradds terms such as “myself” or
“account holder” when signingit. This clearly records the beneficial ownership. It would be
unnecessarily formalistic to enterthe contracting partner’s otherinformation on Form A, as this
information already needs to be recorded as part of the identification procedure.
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The bank may add the account or securities account number later to a Form A that has already been
signed. This takes account of thefact that in practice, when a client relationshipis established and Form
A'is signed at the same time, the account or securities account number is not yet known. Moreover, the
account orsecurities account numberis a component of Form A thatis decided by the bank and not
by the client. Terms other than account or securities account number are sometimes used in practice
(e.g. business number, client number, partner number, etc.). To avoid confusion, these alternative terms
have not been included in the model form. However, banks are free to use their own termson Form A
in accordance with their own particular needs.

Form A canbe signed by the contracting partneror by a person authorised by them. For legal entities,
Form A must be signed by authorised signatories or by an authorised representative whose power of
attorney has been signed by authorised signatories. The authorised person may be different from the
person establishing the business relationshipas per Art. 15. Banks may decide at their own discretion
which powers of attorney they are willing toaccept.

The wording “If the bank has information according to paragraph 1 at its disposal”used in Art. 28
para. 3 includes not only the documents currently available but also those supplied at the time when
the business relationship was established.

The contracting partner's declaration regarding beneficial ownership may also be supplied usinga
process as set outin sectionV of FINMA Circular 2016/7 'Video and online identification’. With the
exception of Art. 28 para. 3, theinformation on Form A above also applies to theother Forms |, S andT,
mutatis mutandis.

Section2  Exemptions from the obligation to identify the beneficial owner

Art.29 Natural persons

The revised AMLA stipulates as a general principle that the identity of the beneficial owner must be
established.

The assumption underCDB 08 that the contracting partneris the beneficial owner of the assets paid in
no longer applies. In principle, beneficial ownership must be established forevery business relationship.
With regard to relationships with natural persons, however, Art. 29 relaxes the requirement inasmuch as
the bankis released from any duty according to Art. 27 para. 1 if it has no doubts that the contracting
partner is identical to the beneficial owner and documents this fact appropriately.

The legislatorhas not specified how the absence of doubt that the contracting partnerand the
beneficial owner are the sameis to be documented. Accordingly, each bank may decide at its
discretionin what form this is to be done. It may for example document thefact on an opening
application, by means of a contractual declaration by the contracting partner, an internal
memorandum or entry in the client history. It may also impose a general requirement to complete
Form A, in which case no further documentation regarding the absence of doubt is required.

A deliberate decision has been made notto provide a list of examples of specific cases where doubts
under Art. 29 arise. It is not possible to provide such anall-embracing liston an abstract basis. A
judgement must be made on the basis of the specific circumstances of each individual case as to
whether doubts for the purposes of Art. 29 exist. See also the comments on Art. 46.

Art.30 Operatinglegal entities and partnerships not quoted on the stock
exchange

Art. 30 has been inserted to prevent Form A having to be used to establish the beneficial ownership of
the assets in addition to identifying the controlling person where operating legal entities and
partnerships not quoted on the stockexchangeare concerned.

If the contracting partner (natural person or otherwise) declares on Form A that an operating legal
entity or partnership not quoted onthe stockexchange is the beneficial owner of theassets, Form A is
still deemed to have been completed correctly and can be accepted. No additional declaration by the
company named in Form A to the effect that it holds the assets foritself, or by the contracting partner
that the company namedin Form A holds the assets foritself, is required. Where operating legal entities
and partnerships are concerned, the controlling persons must be established using Form K. Companies
and associationswith a non-commercial or charitable purpose within the meaning of Art. 25 that do
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not provide a declaration concerning the controlling persons are also not required to establish
beneficial ownership.

Art.31 Companies quoted on the stock exchange

Under Art.4 para. T AMLA, companies quoted on the stockexchangeinclude both quoted companies
themselves and their majority-controlled subsidiaries. These are not required to provide a declaration
concerning beneficial ownership, either if the quoted company acts as contracting partneror if it is
designated as the beneficial owner of the contracting partner's assets.

If a company quoted on the stockexchangeis named as the direct or indirect beneficial owner of the
contracting partner's assets, this is not incompatible with the principle that only natural persons can be
identified as beneficial owners. Form A is deemed to have been completed correctly, even if the
quoted company is named on it.

Art.32 Public authorities
The term “public authorities”under Art. 32 now also includes foreign public authorities.

Swiss public authorities include those of the Confederation, cantons and communes, togetherwith
their institutions and public corporations. Public corporations, institutions and foundations qualify as
public authorities if they havea basis in law and perform tasks for the public good.

Foreign public authorities are defined by the applicable nationallaws.

Art.33 Banks and other financial intermediaries as contracting partners

“Banks and other financial intermediaries” include financial intermediaries as defined in Art. 2 para. 2
and Art. 2 para. 4 letter b AMLA as well as financial intermediaries outside Switzerland that are regulated
in a similar way. Banks and securities dealers from Switzerland and abroad do notin principle have to
provide a declaration of beneficial ownership. Casinos underArt. 2 para. 2 letter e AMLA also qualify as
banks for the purposes of this article. Collective investments and investment companies that do not fall
withinthe scope of Art. 2 para.2 AMLA are covered by Art. 38.

This simplified procedure does not apply to foreign banks and securities dealers that are not subject to
appropriate supervision and regulation with respect to combating money laundering and that open
sub-accounts forunnamed clients; in this case, they are required to disclose the beneficial owners of
suchaccounts.

Banks, securities dealers and other financialintermediaries having their registered office or domicile in a
foreign country are defined by the financial market legislation in their country of domicile. The CDB
deliberately refrains from laying down specific requirements for implementing and monitoring the
relevant obligations, as this is the responsibility of the regulators at the domicile of the contracting
partner.

Countries which are assumed a priori to have appropriate supervision and regulation in relation to
money laundering are the member states of the FATF as well as the Principality of Liechtenstein. A bank
may recognise financialintermediaries from other countries as being subject to appropriate prudential
supervision and regulation with respect to combating money laundering and terrorist financingif its
specialist knowledge and enquiries allow it to assess this,and it documents it accordingly.

The existence of appropriate prudential supervision and regulation with respect to combating money
laundering and terrorist financing may also be assumediif a foreign financialintermediary is part of a
group subject to consolidated supervision where the parent company is domiciled in a country that
exercises appropriate supervision and regulation with respect to combating money laundering and
terrorist financing, evenif the supervision and regulation in the country of domicile of the group
company itself do not meet this criterion. The provisions of Art. 33 also apply in relation to contracting
partners which are only open tofinancialintermediaries (e.g. SIX SIS AG, Euroclear, Clearstream, Fastnet
etc.).

The definition of other financialintermediaries having their registered officein a foreign country
includes not only fund managers, life insurance companies and tax-exempt occupational pension
schemes but also all other comparable foreign financial intermediaries as defined by the specific laws
of their country of domicile that are subject to appropriate prudential supervision and rules in relation
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to combating money laundering and terrorist financing. Art. 33 does not apply to fiduciaries, unless
they qualify as securities dealers.

Art.34 Simple partnerships

Under Art. 34 para. 2, if a simple partnership with more than four partners that pursues a non-
commercial objective and has no discernible link to any high-risk countries is the contracting partner,
no declaration regarding beneficial ownership need be provided. Although the term “discernible” here
is not defined, under Art. 25, discemnibility is also required. This is, however, subject to para. 3 of this
article. If a simple partnership that pursues a non-commercial or charitable purpose and has more than
four partners has a discernible link to a high-risk country, the beneficial owners must be established
using Form A.The link to a high-risk country must be determined on a case-by-case basis andin the
light of the specific circumstances. Examples may include orders for payments from or to a high-risk
country or where members are domiciled in a high-risk country, provided there are discernible
indications of a controlling influence. Banks are responsible for drawing up their own lists of potentially
high-risk countries.

A non-commercial purpose is defined as protecting the interests of members or beneficiaries by way of
mutualself-help or pursuing political, religious, scientific, artistic, charitable, social or similaraims. This is
in keeping with the risk-based approach. No threshold s specified. This special regulationis alsoin line
with the needs of day-to-day practice. Constantly having to obtain updated lists of beneficial
ownershipis disproportionate, particularly in dealings with groups of jass players, classmates, carnival
musicians and the like. These groups, which qualify as simple partnerships, often havea large and
frequently changing number of partners who are beneficial owners of the assets held in theseaccount
relationships.

Where the contracting partneris a simple partnership that does not pursue a charitable or non-
commercial purpose or has fewer thanfive partners, Art. 34 para. 1 states that a statement concerning
beneficial ownership of the assets needs not be obtained if the partners have been identified according
to Art. 16 para. 1 letter a and the beneficial ownership of the partners is recorded in writing or by a
suitable electronic means. Alternatively, the bank may require the contracting partnerto submita Form
A confirming the beneficial ownership of the assets. Thisis, however, subject to para. 3 of this article.
Where anidentified partneris a domiciliary company, a statement of beneficial ownership must always
be obtained by means of Form A. If the contracting partner, being a simple partnership, declares that it
has foundations ortrustees as partners, the contracting partner must supply the information set out in
Arts.39t0 41.

If an operating legal entity or partnership is identified as the beneficial owner of the simple partnership,
the contracting partner (i.e. the simple partnership) must, subject to Art. 22ff,, identify the controlling
persons of the operating legal entity or partnership by means of Form K This does not apply to simple
partnerships which satisfy the requirement under Art. 34 para. 2.

In the case of communities of heirs, the provisions onthe simple partnership apply.

Art.35 Condominium owner and common ownership collectives

Examples of other collectives with similaraims include thosein the agricultural sector (e.g. forestry,
arable, livestock, watersource and melioration collectives) as well as grave upkeep funds.

Art.36 Individuals and entities that are bound by professional
confidentiality

Owing to professional confidentiality (see Art. 321 SCC), a lawyeror notary may in some circumstances
not be permitted to provide detailed information onthe beneficial ownership of the client funds held
by them. Such contracting partners must therefore confirm that they are bound by professional
confidentiality underArt. 321 SCCand that the account orsecurities account is used exclusively in
conjunctionwiththeiractivities as lawyers or notaries. They are no longer required to disclose which of
the activities subject to professional confidentiality the accountorsecurities account is used for, as in
practice such disclosure has proven unverifiable. In accordance with the scope of application of Art. 321
SCC, FormR must be signed by a lawyeror notary as the person bound by professional confidentiality.
If the firm of lawyers is organised as a corporation (e.g.a company limited by shares or simple
partnership), Form R must be signed by at least one person bound by professional confidentiality who
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canrepresent the company. The bank is therefore not required to carry out any monitoring itself. This is
the responsibility of the relevant authorities.

The revised Form R was publishedin Circularno. 7885 of 22 April 2016. The accounts documented
using the Form R from Circular no. 7820 of 27 June 2014 do not need to be documented again. For all
otheraccounts, therevised Form R must be used.

Section 3 Particular duties concerning identification

Art.37 Collective accounts and collective safekeeping accounts

Art.37 para. 2 gives banks the option not to identify the beneficial owner of accounts and custody
accounts if the contracting partneris an operating company and holds assets for third parties as part of
its professional services. This provision may, for example, be applied to business transactions with debt
collection companies, real estate management companies, factoring companiesorauction houses, or
for companies that execute transactions withinan economic unit as part of company group activities.
Likewise, accounts of requlated money transferand cash transport companies are not regarded as
collectiveaccounts. Banks must decide on a case-by-case basis and by means of a risk assessment
whether this rule is applied in practice,andin what circumstances. Itis also possible to apply this
provision to other circumstances if a large number of beneficial owners benefit from a service, the
assets are held for third parties when performing this serviceand there is no relevant danger of abuse
from a money laundering prevention perspective (e.g. management of employee share ownership
plans, provided the ownershiprights are booked to the company’s collective account or collective
safekeeping account).

The application of Art. 37 para. 2 must be recorded on file. There are no special requirements asto the
form this record must take. The documentation requirement is deemed to be complied with if the
operating activity is evidenced by a Commercial Register extract or other documents (e.g. printout of
the contracting partner's website) contained in the client file.

Carnivalmusicians, groups of classmates etc. without a special legal form are to be treated as simple
partnerships with a non-commercial purpose and therefore fall within the scope of Art. 34. As regards
establishing theidentity of the beneficial owner, the accounts opened by such partnerships are
therefore not to be treated as collective accounts orcollective safekeeping accounts within the
meaning of Art. 37.

Art.38 Collectiveinvestments and investment companies

Art. 38 applies only to collective investments and investment companies that are not covered by
Art. 33. Swiss collective investments and investment companies with more than 20 investors are not
required to supply a declaration regarding beneficial ownership.

If the contracting partneris a foreign collective investment orinvestment company with more than 20
investors, the only exception tothe duty to establish beneficial ownershipis if either the collective
investment scheme/ investment company or its management company is subject to appropriate
supervision and regulation with respect to combating money laundering and terrorist financing.
However, only collective investments and investment structures that are not domiciled in a country
categorised by the FATF as "high-risk” or “non-cooperative countries and territories (NCCT)"may take
advantage of suchan exception. To qualify, the foreign investment or investment company must
therefore be domiciled in a country deemed cooperative. Countries that areinvolvedin an “ongoing
process”as part of implementation of Global AML/CFT Compliancearealso covered by the exception
and regarded as cooperative. This means that "high-risk” and “non-cooperative” countries are not
deemed to be subject to appropriate supervision with respect to combating money laundering and
terrorist financing, so that duties to establish the identity of the beneficial owners apply.

In the case of cooperative states, it can be assumed that the legal and regulatory requirements
regarding appropriate supervision and regulation with respect to combating money laundering and
terrorist financing are satisfied. Thanks to their collective membership of FATF-style regional bodies
(FSRBs), which are free-standing members of the FATF, these countries play a key role in promoting the
effectiveimplementation of the FATF Recommendations. Additionally, within the individual FSRBs,
evaluations of the legal and regulatory implementation of the constantly developing international
efforts to combat money laundering and terrorist financing are regularly carried out. The member
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states of the FSRBs therefore also satisfy the requirements for appropriate regulation with respect to
combating money laundering and terrorist financing.

Special Purpose Vehicles (SPVs) used toissue securities also fall under Art. 38. If the securities issued by
SPVsare listed on an exchange, the investors need not be disclosed, as the listing automatically results
in publication.

Art. 38 alsoapplies toinvestment companies deemed to be domiciliary companies.

Collectiveinvestments that are organised as corporations and act as financial intermediaries fall within
the scope of Art. 33. If the contracting partneris a financial intermediary within the meaning of Art. 2
para. 2 AMLA, Art. 33 appliesinstead of Art. 38.

In application of Art. 38 para. 5, a declaration of beneficial ownership is not required, irrespective of the
number of investors, if a financialintermediary acts as the promoter or sponsorof a collective
investment or investment company and provides evidence that it applies appropriate rules to combat
money laundering and terrorist financing. The sponsor is responsible for setting up and structuringa
fund. The sponsorreviews the selection of the directors, custodian bank, administration and fund
management. The promoter of a fundis responsible for the distribution of the fund units and for
compliance with the relevant local distribution rules. The promoter also supplies the investors with the
offering memorandum and the corresponding fund prospectus, and ensures compliance with the
distributionrules as set outin the offering memorandum.

If a financialintermediary within the meaning of Art. 33 invests in a collective investment or investment
company itself, the beneficial owners standing behind this financial intermediary also do not haveto be
disclosed.

Art.39 Domiciliary companies

Art.39 para. 3 clarifies through the use of the word “indications”that a judgement needs to be made in
eachindividual caseasto whethera company is a domiciliary company or not. For the definition of a
domiciliary company, see Art. 2 lettera AMLO-FINMA. Forexample, if the contracting partnerhasits
own offices although it uses a c/o address, it does not necessarily have to be classified as a domiciliary
company.Inthe event of doubt, it should howeverbe assumed thatitis a domiciliary company.

If, although the indications of domiciliary status set outin Art. 39 para. 3 apply, a bank concludesina
specific casethat a particularcompany is not a domiciliary company (e.g. because the contracting
partner is active operationally or is part of an operating group), the reasons for this conclusion must be
recorded and put on file. There are no special requirements as to the form that this documentation
must take. For example, a memorandum could be written or copies of documents evidencingthe
operational activities could be placed on file.

Simple re-invoicing companies are not active operationally and are to be regarded as domiciliary
companies.

Holding companies are not classified as domiciliary companies. They are companies that hold a
majority stakein one or more companies engaging in trading, manufacturing or other commercial
operations and whose purpose is not primarily the management of third-party assets. The bank must
make a record of thisin itsfiles.

Holding companies are therefore animportant instance of the application of Art. 39 para. 4, under
whicha contracting partneris not to be classified as a domiciliary company even though the
indications set outin Art. 39 para. 3 apply. These are companies which are part of a group whose
member companies carry out trading or manufacturing activities orother commercial operations
(whether in Switzerland or abroad). In practice, holding companies often do not have their own
personnel or offices, particularly if they are domiciled withina commercially active group company
whose staff also work on behalf of the holding company. At the same time, the holding company plays
an important part in the management of the group. By definition, it does not itselfengage in
commercial activity. It is not expedient to establish theidentity of the beneficial owners of a holding
company, andin practicethe group structure may render it virtually impossible to do so. It therefore
seems appropriate to treat such holding companies analogously to an operating company which itself
engagesin trading, manufacturing orother commercial operations. Forthis reason, subject to Art. 22ff.,
a Form K must be obtained. This assessment must be made on the basis of the specific circumstances
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of eachindividual case, with in particularthe organisation of the group, the role and function of the
holding company, theimportance of the holding company forthe group and the form of consolidation
being used as criteria. The result of this assessment must be documented. There are no specific
requirements as to the form that this documentation must take. Forexample, a memorandum or
copies of documents evidencing that the contracting partneris part of an operating group can be put
on file.

Holding companies that merely combine and/or manage thevarious assets (securities, real estate,
commercial operations, etc.) of a family or another group of specified individuals or have the sole
objective of enabling dividend distributions to be made to shareholders are to be regarded as
domiciliary companies, and the beneficial ownership must therefore be established.

Theissue of how real estate companies are to be treated frequently arises with regard to the definition
of a domiciliary company, andin particulara holding company. They are not a homogeneous segment
of companies that would permit standardised treatment as regards the formalities. A real estate
company may simply hold real estatein its assets; it may manage properties itself; but it may also lease,
develop, finance, buy, sell and market real estate. The spectrumranges from the purely “passive”
domiciliary company for whicha Form A must be supplied toa purely operating company for which a
Form K must be obtained. It is therefore the responsibility of the individual bank to decide on the
formalities to be complied within eachindividual case, having regard tothe company’s purpose and
business activities.

A foreign company or similar foreign structurethat holds assets fora large number of beneficiaries for
pension purposes can also qualify asa company whose purposeis to protect the interests of its
members or beneficiaries by way of mutualself-help as defined in Art. 39 para. 4 lettera.

In the case of condominium owner and common ownership collectives entered in the Land Register,
the exceptionunder Art. 35 applies.

Only a natural person can be the beneficial owner of the assets of a domiciliary company. The
exceptions to theduty to establishidentity are set outin Art. 30ff. If an operating company is recorded
as the beneficial owner, the controlling persons must additionally be identified by means of Form K No
declaration by the company named in Form A that it holds the assets foritself, or additional declaration
by the contracting partner that the company named in Form A holds the assets foritself, is required.
Where a domiciliary company is concerned, all the beneficial owners must be clarified in every case, but
the extent of each individual's beneficial ownership (e.g. percentage shares) needs not be clarified or
documented.

The information on foundations and trusts is governed by Arts.40 and 41.

Domiciliary companies listed on the stockexchange do not haveto provide any declaration concerning
beneficial ownership.

Art.40 Foundations and Art.41 Trusts

The documentation of foundations and trusts is governed by Arts. 40 and 41. They include revocable,
irrevocable, discretionary and non-discretionary structures.

A specific Form S has been created for foundations, and a specific Form T for trusts. These take account
of the four possible types of foundations ortrusts. If a structure has both revocable and irrevocable
characteristics (hybrid forms), the dominant characteristic of the structure is decisive when stating the
type of structureon Form S or T. The same applies if the structure simultaneously possesses
discretionary and non-discretionary characteristics. The bank will decide on the basis of the documents
availableto it which legal form the structure represents. There is no requirement to retain an original
copy of Form S or Form T.

The effective founder of a foundation or settlorof a trust is the person who enables the foundation or
trustto be set up by placing all or part of their assets at its disposal.

The beneficiaries includeall persons with an entitlement to the foundation or trust’s assets orthe
income from them at the time when Form S or T is signed, irrespective of whether the entitlements of
the beneficiaries are fixed or whether distributions to them can be made merely at the discretion of the
foundation board or trustee (discretionary beneficiaries).
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With regard to the discretionary beneficiaries, beneficiaries must be identified by name. The term
"beneficiaries” includes all persons that are named in the by-laws, supplementary by-laws, regulations,
trust deed, letter of wishes or similar documents or can already be identified individually as persons that
are members of a group of beneficiaries (as set out below, this does not apply to persons that only
become entitledfollowing the occurrence of a condition precedent or when a particular date has been
reached, i.e. “prospective beneficiaries”). For example if a group of beneficiaries comprising “the wife
and all the direct descendants of the settlor”is mentioned, the already existing wife and any
descendants already born must be listed by name, togetherwith all the necessary information, under
point 4a) of Form T or Form S. Additionally, the identities of all persons who have already received
distributions and are not excluded from further distributions must also be established. If a group of
beneficiaries does not yet include any currently living persons, the group of beneficiaries that can be
established can be recorded (e.g. “"descendants of the settlor”).

If the group of beneficiaries comprises more than 20 individually identifiable initial beneficiaries, it is
only necessary to state the group of beneficiaries and identify the beneficiaries that have a firm
entitlement to distributions. This fact can be documented via, for example, a declaration to this effect
by the contracting partner onForm S/T (e.g.a notethat there are “more than 20 individually identifiable
initial beneficiaries without a firm entitlement to distributions”) orin anotherform within the bank (e.g.
an internal memorandum  or entry in the client history setting out thefacts).

Persons which only become entitled to the foundation or trust assets orthe income from them
followingthe occurrence of a condition precedent or when a particulardate has been reached, in
particularowing to the departure of a higher-ranking beneficiary (prospective beneficiaries),
irrespective of whethertheir entitlement following the occurrence of the condition or reaching of the
date is fixed or subject to discretion, need only be recorded as beneficiaries oncethe condition has
occurred or the date has been reached. If, on the basis of such a condition precedent or specified date,
there are no current beneficiaries at a given time, those persons or groups of persons which will
become beneficiaries once the condition has been met or the date reached must be listed.

The new Forms S and T also contain arrangements to deal with the issue of resettlements. If the
foundationor trust has arisen from the resettlement of a previously existing foundation or trust or the
merger of previously existing foundations ortrusts, information on the original founder or settlor must
be recorded in Form S or T, respectively. In the case of foundations, the contracting partnerneed only
provide information on other persons if they have the right to specify or appoint representatives of the
foundation, provided such representatives have power of disposal over the assets orhave the right to
amend the allocation of assets orappointment of beneficiaries. In the case of trusts, the contracting
partner need only provide information on the protectors(s) and/orfurther personsif they have a right
of revocationin respect of the trust (in the case of revocable trusts) and/orhave the right to appoint
the trustee. Persons such as asset managers, advisors, etc. do not therefore have to be recorded.

If a domiciliary company, being a contracting partner, declares that it isan underlying company
holding assets fora foundation or trust, it must be identified as the contracting partner.In this case, the
beneficial ownership must be established usingForm S or T, which must be signed by the executive
bodies of the domiciliary company (as the contracting partner).

If the contracting partneris a foundation ortrust which pursues a purely non-commercial purpose
(within the meaning of Art. 39 para. 4 letter a) or an underlying company of such a foundation or trust,
the identity of the beneficial owner needs not be establishedand Form T or S need not be supplied.

If an operating legal entity or partnership is listed on Form T or S under points 2-5 of the model forms
(e.g.settloror founder), Form K must be obtained unless the exceptions allowed for in Art. 22ff apply.

Art.42 Life insurance policy with separate account/securities account
(insurance wrapper)

Art. 42 now lists the content of FINMA Newsletter No. 18 “Handling of life insurances with separately
managed accounts/portfolios”.

If an operating legal entity acts as a fiduciary insured (e.g. an Italian ‘fiduciaria statica’), FormKneed not
be obtained. In such cases, however, the effective (not fiduciary) premium payer must be identified. If
the effective premium payer is an operating company, the controlling person of this company must be
identified using Form K (i.e. both Form | and Form K are required).
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There is no requirement toretain an original copy of Form |. Delegation and monitoring regulations

As part of the CDB revision, the provisions on delegation and monitoring regulations have been
combined intoa separate chapter to make them clearer and easier to use. The regulations in this
chapterapply to both verifying theidentity of the contracting partnerand establishing the identity of
the controlling persons and beneficial owners.

Section 1 Delegation

Art.43 Delegation of the identification of the contracting partner,
establishment of the controlling person and of the beneficial owner

The bank may delegate the performance of duties of due diligence to individuals or companies. This
requires a written delegation agreement. The delegating bank must also be able to checkwhether the
delegate is fulfilling its due diligence obligations correctly andin full. In practice, this monitoring is
carried out onreceipt of the documents produced by the delegate; on-site monitoringis not absolutely
necessary. Notethat although a bankcan delegate the performance of duties of due diligence to a
third party, the bank remains liable for any shortcomings in the performance of those duties (see
practice of the supervisory board on banks' duty of due diligence 2013, C. 1. p. 4).

The confirmationin accordance with Art. 43 para. 2 that the copies forwarded are identical to the
originals can, in accordance with the practice of the supervisory board, either be appended to the
copies themselves or made by means of a separate document (see Activity Report 2005-2010, V.1.2.21
p. 27).

Within a group of companies, delegation may be arranged without an agreementin writing. This is
appropriate, given that the entire group is monitored by the regulator on a consolidated basis and that
equivalent standards of due diligence are supposed to apply within the group. Anotherfinancial
intermediary may also be appointed as delegate without a written agreement, provided the
intermediary is subject to equivalent supervision and regulation with respect to preventing money
laundering and terrorist financing and has taken appropriate measures to fulfil the duties of due
diligence in an equivalent manner.

Delegationis only deemed to exist when a third party acts forand on behalf of the bank as its
contractually mandated representative. If the representativeis acting in its capacity as an executive
body or authorised signatory of the contracting partner, this does not constitute delegation,and no
delegation agreement is necessary.

A bank may also delegate to a natural person, partnership or legal entity domiciled or resident abroad.

Section 2 Duty to document

Art.44 Dutyto ensure

The duty to document procedures is met, for example, if the availability of a documentin the bank’s
system (e.g.in the physical or electronic archive) is fully documented. Full documentation is defined as
the ability of internal audit or the statutory auditors to determine the date from which arelevant
document was availablein the bank’s system.

In accordance with the practice of the supervisory board, the date of receipt of anidentification
document must be recorded in the files, for example by usinga “received” stamp (see Activity Report
2001-2005, C.1.8p. 10).

The bank's stampindicating receipt is an acceptable substitute fora date missing ona form. An
undated form is deemed to have been correctly completed if internal audit and the external auditors
canestablish the receipt of thedocument and its availability in the bank’s system.

The CDB does not specify the form in which documents need to be stored. The relevant provisions of
the Code of Obligations (CO) therefore apply. In accordance with Art. 957 CQ, it is possible to store the
documents solely in electronic form, provided the relevant conditions are met.

Commentary on the Agreement on the Swiss banks' code of conduct with regard to the exercise of due diligence (CDB 16)| SBA | 2016 31



Art.45 Pointin time for fulfilling the duty to document

The word “exceptionally” makes clear thatan account canin principle only be used when the
documentation required by the CDB is complete. An accountis deemed usable from the point at
whichbookings can be made to it. Many banks have a specialised central unit with responsibility for
checking whether this documentationis correct. It may therefore happen that the documentationis
not found to be incomplete until after an account has already been opened. It would be impractical
and disproportionate to demand that the newly opened account remain blocked and unavailable for
use untilthe central unit has verified that the documentationis complete. Art. 45 therefore permits an
accountto be used in exceptional circumstances without the documentation being complete. The
prerequisite, however, is that the bank knows the last name and first name of the contracting partner
and the beneficial owner or controlling person. In the case of cash transactions, the declaration
regarding the controlling person may be made ex post, provided efforts to secure the declaration are
initiated immediately after the transaction is executed (FINMA report on the consultation regarding the
full revision of AMLO-FINMA from 11 February to 7 April 2015, published 3 June 2015, point 3.6.3).

In accordance with thelong-standing practice of the supervisory board, the client must be identified
before theaccountis opened. The account is not deemed to be opened whenan account numberis
reserved internally, but only from the point at whichit is technically possible to dispose of the account.
Aslong as theaccountis blocked, itis not deemed to have been opened. The bank must bein a
position to prove thatit has blocked theaccount. Itis not sufficient that theaccount has notactually
been disposed of. If the bank is not able to do this, itis in breach of its duty to document procedures
(see Activity Report 2001-2005, C.1.1p. 8).

If the documentation turns out to be incomplete, the missing information and/or documents must be
obtainedas quickly as possible. Business relationships are only regarded as incompletely documented if
the documentation is incomplete or the available identification documents are inadequate. If the bank
holds no identification documents at all, this exception does not apply.

If the tasks of verifying the contracting partner's identity orestablishing the identity of the controlling
person or beneficial owner within the meaning of Art. 43 are carried out by anothergroup unit, the
documentation obligation underArt. 45 is deemed to have been fulfilled at the point at which the
necessary documentationis available to the other group unit.

In the case of mandates forthe management of assets held with third parties, however, rather than the
account being blocked for withdrawals after 90 days, asset management activities must be suspended
and/or the asset management mandate terminated if the bank has not received complete
documentation by this deadline. The bank must notify the client of this possibility in good time.

The provisions regarding the duty to document procedures and the point at which the documentation
requirement is complied with apply not only toidentifying the contracting partnerand establishing the
identity of the controlling person and beneficial owner, but also to the duty to check theidentity of the
person establishing the business relationship set out in Art. 15 (see practice of the supervisory board on
the banks’ duty of due diligence 2013, C.3.3p. 6).

Section 3 Duty to repeat procedures

Art.46 Dutytorepeat due diligence with respect to this code of conduct

Art. 46 is intended to ensure that the contracting partnerand the controlling person / beneficial owner
are correctly identified. A cleardistinction must be made with AMLO-FINMA, which stipulates other
duties (e.g. monitoring duties or duties to clarify unusual transactions). If AMLO-FINMA has been
violated, it does not necessarily follow that the CDB has also been violated. Duties to investigate
unusual occurrences and special risks are set outin AMLO-FINMA, and only FINMA and auditors
mandated by it are empowered to investigate compliance with these duties.

Art. 46 requires due diligence to be repeated when there are doubts as to whether the contracting
partner has been correctly identified or the identity of the controlling person / beneficial owner has
been correctly established. As before, such doubts may arise in the course of the business relationship
but also—in accordance with the broader scope of Art. 46 — at the beginning of the relationship. The
latterwould be the caseif, for example, the clients were to supply obviously falseinformation when
establishinga business relationship.
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Such doubts may be based on unusual circumstances. Theseinclude cases where a person that does
notdiscernibly havea sufficiently closelink to the contracting partneris granted a power of attorney;
powers of attorney for the management of assets that merely allow for transactions within a business
relationship but withdrawals of funds are not covered by this, as granting such a power of attorney toa
third party is nothingunusualand in sucha case only the contracting partnercan dispose of the assets.
Unusualcircumstances alsoinclude a situation where the assets deposited or promised are
disproportionate to the financial standing of the contracting partnerinsofar as this is known to the
bank.

Large cashtransactions alone are not an unusual circumstance (see arbitration court decision dated

22 October2004). Instead, an assessment as to whethera cash transaction is unusual needs to be made
in each individual case based onthe specific situation (particularly the circumstances of the contracting
partner).

If such doubts are dispelled afterappropriate enquiries by the bank as to whetherthe information on
the contracting partnerand the controlling person/ beneficial owneris correct,a (new) Form A, 1, K S
or T does not need to be obtained. The term “any enquiries” makes clear that there is no obligationin
the CDB to make enquiries that do not relate to the identification of the contracting partneror the
beneficial owner / controlling person. The banks are at liberty to repeat theidentification procedure or
the procedure for establishing the identity of the beneficial owner / contracting partner.

Ongoing relationships are to be terminated as soon as possible without breach of contract. If, owing to
correspondenceinstructions, the bankis not able to contact the contracting partner, it may delay the
termination of relations until the contracting partner’s next visit or the next occasion on which
correspondenceis delivered. In accordance with the practice of the supervisory board, Art. 46 requires
all business relationships (and not only those to which the suspicions relate) to be terminated (Activity
Report 2001-2005, C.4.18p. 51).
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Chapter 5: Prohibition of active assistance in the
flight of capital

Chapter6, consisting of Arts. 47 to 52 (Art. 7 CDB 08), remains unchanged.

Chapter 6: Prohibition of active assistancein
tax evasion and similaracts

Chapter7, consisting of Arts. 53 to 57 (Art.8 CDB 08), remains unchanged.

Chapter7: Audit and procedural provisions

As part of the CDB 16 revision, procedural provisions have been separated out and rearranged to make
them clear and easier to use.

Section 1 Proceedings

Art.59 Auditing

Art. 59 specifies how audit firms are to review compliance with the CDB. It refers tothe relevant FINMA
Circular (FINMA Circ. 13/3 "Auditing”). Art. 59 explicitly states that a risk-oriented approach is to be
adopted when determining the scope of the random sample and in the audititself. This approach
must, in particular, take account of criteria such as the nature of the business activity and the number
and volume of the business relationships established since the last audit was carried out.

The upper limit of 75 random samples as established by the Swiss Chamber of Certified Accountants
and Tax Consultantsremains in force.

The deadlines within which violations are to be notified are now regulated in Art. 59. I the violationis
minor, the audit firm can set a deadline for the bank to rectify any shortcomings identified.

Art.60 Investigations
There is now a separate provision governing the entire investigation procedure.

In minor cases, Art. 60 para. 4 empowers investigators to terminate an investigation themselves. An
analogous regulation canalso be foundin Art. 6 of the investigation regulations.

Art.60 para. 2 also makes clear that investigators are not responsible for establishing, ona preliminary
basis, whetherthe provisions of AMLO-FINMA have been violated. Violations of AMLO-FINMA are
investigated by FINMA or by auditors mandated by it.

Investigators and the supervisory board are therefore not obliged toinvestigate whethera bank has
checked thefinancial background of business relationships and transactions, as required by the Anti-
Money Laundering Act. This falls within the scope of AMLO-FINMA and is therefore the responsibility of
FINMA. Aninvestigationas to whetherArt. 46 has been violated only needs to be carried out if there are
specific indications that the person listed as the contracting partner, controlling person or beneficial
owner is not correct. “Fishing expeditions”, i.e. a systematic analysis of account or securities account
statements and transaction records to check whetherthis might provide any indication thatan
incorrect person has been stipulated as the beneficial owner or controlling person in a form, are not
permitted.
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Art.61 Sanctions

The newly formulated provision on sanctions no longer contains the option of a reprimand as an
alternativetoa fine.

Art.62 Abbreviated process

Art.62 now offers the option of an abbreviated process. This consists solely of sanction proceedings,
with no investigation being carried out.

The bank canapply to the CDB supervisory board for an abbreviated process by means of self-
indictment. Each application must be accompanied by the audit firm’s report setting out the
circumstances underlying the self-indictment.

Under Art. 62 para. 3, an abbreviated process can only be carried out if the CDB supervisory board is
able to take a decision based on the facts set out in the audit report.

The CDB supervisory board merely informs the parties of its decision, but the bank may, within ten days,
request written substantiation of the decision.

Section2  Sanctioningrules

Art.63 Minor cases

Art.63 now states thatin minor cases the proceedings against the bank at fault mustin all cases be
closed without any sanction.CDB 16 nolonger provides the option of a reprimand.

Art. 63 defines minor cases in general terms. A caseis deemed minor if the money laundering-related
objectives of the CDB, namely identification of the contracting partnerand establishment of the
identity of the beneficial owner/ controlling person, have been met, even if otherduties set outin the
CDB have notbeen complied within full.

If the shortcomings identified constitute systemic failure by the bank, this can no longer be assumedto
be a minor casefor the purposes of Art. 63.

Art. 63 lists a number of examples of minor violations. Thelistis not exhaustive.

Art.64 Violations of the rules of this code of conduct

In accordance with Art. 64 para. 1, due account must be taken of the degree of culpability when
assessing thelevel of a fine for violations. The nature of the business relationship affected must also be
taken into account. Where violations of Arts. 46 to 57 are concerned, a sanctionis only imposed if they
were committed deliberately. This corresponds to the previous rules under CDB 08.

Art.64 para. 1 further obliges the supervisory board to take account of measures imposed by other
authorities with respect to the same issue when determining its sanctions.

Art.64 para. 2 stipulates that the fines will be used to cover any negative cost balanceincurred in
relation tothe CDB.
Art.65 Limitation period

In all cases, the limitation period of five years stipulated in Art. 65 begins torun at the point when this
code of conductis violated.

For example, if after the five-year limitation period has expired anerror is detectedin an existing
business relationship which triggers a duty to repeat procedures under Art. 46, failure to rectify the
error identified constitutes a renewed violation of the CDB. Thisin turn causes a further limitation
period of five years to begin to run.
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Section3  Organisation

Within the organisational provisions, the rules governing the supervisory board and those for
investigators have been separated.

Art.66 Supervisoryboard

Art.66 para. 1 stipulates that only a majority of the members of the supervisory board must be
independent. This means that individuals whoare activein the banking sectormay also be appointed
as representatives to the supervisory board, thus ensuring that current knowledge and experience of
dealing with developmentsin thefinancialindustry are represented on the board.

A person is not independent for the purposes of Art.66 para. 1 if they are an employee oragent of a
Swiss bank or securities dealer or they are on one of its executive bodies. A member of the supervisory
board must step down temporarily if the commissionis dealing with a case affecting thefinancial
institution with which this member is connectedin this way. Furtherdetails are set out in the statutes
of the supervisory board.

In order to ensurethat younger members are recruited to the supervisory bodies periodically, the
upper age limit for election to the supervisory board provided for in Art.66 para. 3 is retained.
Art.67 Investigators

The options for investigators to close proceedings themselves or to request the CDB supervisory board
to terminate the proceedings have been retained in CDB 16.

Chapter 8: Finalclause

Art.70 Transitional provisions

The new rules on establishing the identity of the controlling person (Art. 20ff.) apply to business
relationships established from 1 January 2016. In the case of existing relationships with operating
companies not quoted on the stockexchange, the new rules on establishing theidentity of the
controlling person apply only insofaras doubts as to the correctness of the information on the identity
of the contracting partneror the beneficial ownership of the assets giverise to duties to repeat
procedures under Art. 46.

The relaxations of the identification requirement provided for in Art.4 in relation to business
relationships terminated before 1 January 2016 under a forced exit also apply if the final
payment/transferof the credit balance cannot take place untilafter 1 January 2016.
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List of abbreviations

AMLA

AMLO-FINMA

CISA

CcO

FATF

FMIA

SBA

SCC
SR

Federal Act on Combating Money Laundering and Terrorist Financing (Anti-
Money Laundering Act, AMLA) of 10 October 1997, SR 955.0

Ordinance of the Swiss Financial Market Supervisory Authority on Combating
Money Launderingand Terrorist Financingin the Financial Sector (FINMA Anti-
Money Laundering Ordinance, AMLO-FINMA) of 3 June 2015, SR 955.033.0
Federal Act on Collective Investment Schemes (Collective Investment
Schemes Act, CISA) of 23 June 2006, SR 951.31

Federal Act of 30 March 2011 on the Amendment of the Swiss Civil Code (Part
Five: The Code of Obligations), SR 220

Financial Action Task Force

(website: http://www.fatf-gafiorg)

Federal Act on Financial Market Infrastructures and Market Conductin
Securities and Derivatives Trading (Financial Market Infrastructure Act, FMIA) of
19 June 2015, SR 958.1

Swiss Bankers Association

Swiss Criminal Code of 21 December 1937, SR311.0

Classified compilation of federal law (website:
https://www.admin.ch/gov/en/start/federal-law/classified-compilation.html)
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Appendix: case studies

Casestudy 1
=] D 2
- operating
Form K: not quoted on exchange
Nat. persons A
and B

50% 50%

The identities of natural persons A and B must be established using Form K as each holds 25% or more
of the voting rights or capital.

Case study 2
X_AG operating
not quoted on exchange
| I
. operating
not quoted on exchange

50% 50%
2 R
Form K:
Nat. persons A
and B

100%

The identities of natural persons A and B must be established using Form K.

A holds 25% or more of the voting rights or capital, and B holds more than 50% of the votingrights or
capital of theintermediate company Y-AGand therefore exercises controlover Y-AG.



Case study 3

operating
— not quoted on exchange

operating
not quoted on
exchange

33 % | L133% | (34%

|
[
2 i)
Form K:
Nat. persons A, B
amdD 30% 70 %

The identities of natural persons A, Band D must be established using Form K.

C'sidentity does not need to be established, as D holds more than 50% of the votingrights or capital of
the intermediate company Y-AG and therefore exercises control over Y-AG.

X AG operating
= not quoted on exchange
|

[20% ] [20% ] [20% ] [20% ] [20% ]

e )
Form K:
CEO of X-AG

Case study 4

As no natural person holds 25% or more of the capital or voting rights, no controlling persons can be
identified at stage 1 of the cascading measures.

If it proves impossible to establish theidentity of any controlling persons that exercise control over the
contracting partner “by other discerible means” in stage 2, stage 3 requires the senior managing
official of the contracting partnerto be identified as the controlling person.



Casestudy 5

operating
not quoted on exchange

]

L_120% | E=H20% | EH20% | 120% | 120% |
L J
! 3 )
Shareholder pooling agreement Form K:
Nat. persons A, B
and C

The identities of natural persons A, Band C must be established using Form K, as theseare linked
togetherby a shareholder pooling agreement and so together hold 25% or more of the votingrights or
capital. Theidentities of natural persons D and E do not need to be established.

Casestudy 6
X_AG operating

- not quoted on exchange

Form K:

Nat. person A

Leg. entity Y-AG

(I
operating
guoted on exchange
50% 50%

The identities of natural person A and the company Y-AG must be established using Form K
Owing tothe exception in Art. 22, the controlling persons of Y-AG do not need to be identified.



Case study 7

2 D
Form K:
Nat. person A x_ AG operating
Leg. entities bank and not quoted on exchange
Y-AG
operating
I I quoted on exchange
25% 25% 50%

The identities of natural person A, the bank and Y-AG must be established using Form K. Owing tothe

exceptionsin Arts. 22 and 24, the controlling persons of the bank and Y-AG do not need to be
identified.

Case study 8

not quoted on exchange

operating
not quoted on exchange
|
operating
not quoted on exchange
30%
2 D
Form K:
‘ : Nat. persons A

100% and C

The identities of natural persons A and C must be established using Form K

The identity of natural person B does not need to be established, as B does not hold more than 50% of
the votingrights or capital of Y-AG.



Casestudy 9

The identity of natural person A must be established using Form K.

|

operating
not quoted on exchange

operating
not quoted on exchange

1 “B0% ]

[
[ |
E 70%| l 30%]|
[ I
l20% | l 40%| l 40%|

The identity of natural person B does not need to be established, as Z-AG exercises majority control
over Y-AG. Likewise, the identities of natural persons C, D and E do not need to be established, as none
of them exercises majority control over Z-AG.

= I |
Form K:
Nat. person A
@
operating

not quoted on exchange

2]

Casestudy 10
operating
not quoted on exchange
| |
Domiciliary company
150%
2
Form K:
Nat. persons A, B
andC

The identities of natural persons A, Band C must be established using Form K.

No separate Form A needs to be obtained for the domiciliary company S Ltd. Theidentities of all the
beneficial owners of S Ltd. must be established, irrespective of the size of their holdings.



Casestudy 11

Domiciliary company

a D
Form A:
Nat. person A |
Leg. entity Y-AG
| I
operating
not quoted on
exchange

2 )
Form K:
Nat. person B

100%

The identity of natural person A as the beneficial owner of the assets of the contracting partner must be
established using Form A, as must that of Y-AG. The identity of natural person B as controlling person of
Y-AG must be established using Form K.

Casestudy 12
3 )
Form A:
operating Leg. entity Y-AG

not quoted on exchange

559

operating
not quoted on exchange

=) b} a2 )
Form K: Form K:
Controlling per- Nat. persons A
sons of Y-AG and B
|
50% 50%

The contracting partnerholds assets of the legal entity Y-AG on a fiduciary basis. Theidentities of
natural persons Aand B must be established using Form K, as each holds 25% or more of thevoting
rights or capital. The contracting partnermust also indicate on Form Kthat a third party is the beneficial
owner of the assets deposited in the account orsecurities account. The contracting partner must
therefore complete an additional Form A naming Y-AG as the beneficial owner of these assets.
Consequently, theidentities of the controlling persons of Y-AG, an operating company not quoted on
the stockexchange, must be established using Form K The question regarding “fiduciary holding of
assets”onForm K to establish the identity of the controlling persons of Y-AGdoes not have to be
completed. If X-AG manages onit’'s accounts both own assets and assets of the Y-AG, which it holds in
trust, then both Y-AGand X-AG are to be listed on Form A.



Casestudy 13

fe]

D
Form A: X Ltd domiciliary company

Nat. person A commercial, not charitable
» Association

+ Leg. entity Y-AG |
| { |
operating
not quoted on
exchange
operating
charitable
high-risk country link
e D)
Form K:
+ Association
+ Leg. entity Y-AG (with nat. 50% 50%
persons B and C as controlling
persons)

The identities of natural person A, as beneficial owner of the assets of the contracting partner; of the operating
charitable association with a link to a high-risk country; and of the intermediate Y-AG, must be established using
Form A.The identities of natural persons B and C as controlling persons of theintermediate Y-AG must be
established using Form K. The identities of the controlling persons of the operating and charitable association
must be established using a further Form K owingto its link to a high-risk country, it does not fall within the
exception under Art. 25 para. 1. If no controlling persons with 25% or more of the voting rights or capital, or
controlling persons that exercise control over the association by otherdiscernible means, can be identified, the
highest managing director must be identified as a substitute. The question regarding “fiduciary holding of assets”
on Form K to establish theidentity of the controlling persons of Y-AG and of the association does not have to be
completed.

Case study 14

2

X Ltd
Information on N
A-Trust

domiciliary company
underlying company of
A-Trust

operating
not quoted on exchange

X Ltd., as contracting partner, must provide the information required on A-Trust using Form T.



	20151222-3610-ALL-Kommentar_VSB16_Auflage_2_EN-CFR
	20151222-3610-ALL-Kommentar_VSB16_Fallbeispiele_e-CFR

